
IN THE UNITED STATES BANKRUPTCY COURT  

NORTHERN DISTRICT OF MISSISSIPPI 

IN RE: EXPRESS GRAIN TERMINALS, LLC                           CHAPTER 11   

 

 BANKRUPTCY CASE NO: 21-11832-SDM 

______________________________________________________________________________ 

 

FARM GROUP I’s OBJECTION TO  

MOTION TO APPROVE ORDER (I) AUTHORIZING  

SECURED POST-PETITION FINANCING ON A SUPERPRIORITY BASIS 

PURSUANT TO 11 U.S.C.§364, (II) AUTHORIZING FIFTH AMENDMENT TO 

CREDIT AGREEMENT AND DIP FACILITY, AND (III) SCHEDULING A FINAL 

HEARING PURSUANT TO BANKRUPTCY RULE 4001(C) (DKT. # 1523) 

______________________________________________________________________________ 

  Farm Group I1 objects to Motion to Approve Order (I) Authorizing Secured Post-Petition 

Financing on a Superpriority Basis Pursuant To 11 U.S.C.§364, (II) Authorizing Fifth 

Amendment to Credit Agreement and Dip Facility, And (III) Scheduling A Final Hearing 

Pursuant To Bankruptcy Rule 4001(C) (Dkt. # 1523) (“DIP Motion”) as follows: 

 1. There comes a time when enough is enough. That time is now in this bankruptcy 

case.  Express Grain Terminals, LLC (“EGT”), a hopelessly insolvent debtor, with no money, no 

stated reorganizational purpose, and no real prospects of any purchaser for its assets, requests 

that this Court approve a proposed DIP loan from its pre-petition lender, UMB Bank, of an 

additional $30,300,000 on top of $70,000,000 EGT already owes UMB Bank.  Why would EGT 

 
1 Farm Group I consists of the following: Adron Farms, Ashton Planting Company, BC Farms, Black Dog 

Farms, Buck Harris Planting Company, Champion Farms, D.W. Clark, Jr., Tonia T. Clardy, Corley 

Moses Farms, DLH Farms, David Bratton Farms, Davis and Davis Farms, DeLoach Farms, Dodson 

Planting Company, Fulgham Farms, Tyler Gilliland, Highlandale Planting Company, Howard Farms, 

Idlewood Plantation, Jennings Planting Company, KMC Farms, Jacob Lindsey, Lake Lindsey, Little Bee 

Lake Farms, LLC, Jim Locke, MBM Farms, Inc., O’Neal Planting Company, Poe Planting Company, 

Fred J. Poindexter, Porter Farms, Prestidge Farms II, Ridgecrest Farms, Scott Farms, Mary Annette 

Morgan Smith, Tackett Planting Company II, Taylor Farms, Kelsie Fennell Trible, VK Farms, W B 

Farms, W.M. Jennings & Son, Westwood Farms, Lawyer Wheeler and Wolf Run Farms. 
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ask for such extraordinary relief and why would UMB Bank be so gracious? And why seek such 

relief on less than 48 hours’ notice to the creditor body? 

 2. The answer is two-fold. First, UMB Bank is facing a class action lawsuit from 

certain farmers in federal court about its pre-petition relationship with EGT.  Island Farms, LLC, 

et al. v. UMB Bank, N.A., United States District Court for the Southern District of Mississippi, 

Civil Action No. 3:21-cv-00721-HTW-LGI. The allegations of that lawsuit should have alerted 

representatives of the debtor-in-possession of the need to investigate possible claims against 

UMB Bank. Yet, we have EGT through Dennis Gerrard, the CRO who answers to the EGT 

Board of Directors, John and Michael Coleman, agreeing to language which would release any 

and all claims against UMB Bank. Specifically, the proposed Fifth Amendment to the Loan 

Agreement includes the following language:  

Subject to the provisions of the Interim Order, and, when entered 

the Final Order, Borrowers, on behalf of themselves and their 

respective bankruptcy estates, release and forever discharge Lender 

and its respective officers, directors, shareholders, representatives, 

agents, attorneys, advisors, employees, insurers, successors, 

assigns, affiliates and subsidiaries (collectively, the “Released 

Parties”), from any and all debts, liabilities, expenses, obligations, 

claims, counterclaims, charges, actions, damages, rights of action, 

and causes of action (including any Chapter 5 causes of action 

under the Code, any so called “Lender liability” claims or 

defenses; and claims pursuant to Section 506(c) of the Bankruptcy 

Code), of whatever kind or nature, whether known or unknown, 

developed or undeveloped, anticipated or unanticipated, which 

arose on or prior to the Fifth Amendment Effective Date. 

  

 Exhibit B, paragraph 18. 

  

 So, if approved, UMB Bank will have obtained a release of any claims from the Debtor 

before an independent party has even had a chance to investigate its conduct. See In re Tenney 

Village Co., Inc.  ̧104 B.R. 562, 568 (Bankr. D. N.H. 1989) (Refusing to approve debtor in 

possession financing which contained terms which would make lenders’ liens “unassailable even 
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before appointment of counsel to the creditors' committee, and it is given iron-clad defenses to 

all claims that might be asserted on the estate's behalf, whether they pertain to preference, 

fraudulent transfer, lender liability, subordination or any other matter.”). 

 2. Second, EGT has included a release provision in the proposed interim order to 

protect UMB Bank from claims of other creditors without following the local rule. This 

provision would bind any subsequent trustee, and any other parties in interest, to a stipulation 

that UMB Bank’s pre-petition claims are valid and enforceable and bar any subordination claims 

by any party unless such parties, other than the Debtor who would have already released its 

claims, files an adversary proceeding or a motion for standing by January 17, 2022:  

 The acknowledgements, admissions, and releases of the 

Business Debtors in paragraph 4 of this Order shall be binding on 

the Business Debtors and their bankruptcy estates, all parties in 

interest, including, without limitation, any creditors’ committee, 

unless a party in interest (other than the Business Debtors) has 

filed an adversary proceeding or contested matter, or a motion 

seeking standing to file an adversary proceeding or contested 

matter (“Standing Motion”), challenging any such 

acknowledgements, admissions, or releases no later than January 

17, 2022. If a Standing Motion is filed by January 17, 2022, it will 

be scheduled for hearing on an expedited basis and, if granted, the 

party granted standing shall have 14 days from the entry of the 

order granting such motion (the “Standing Motion Deadline”) in 

which to file an adversary proceeding or contested matter 

challenging any such acknowledgements, admissions, or releases 

in Paragraph 4. If no such adversary proceeding, contested matter, 

or Standing Motion is timely commenced as of January 17, 2022 

or, if a Standing Motion is timely filed and granted, and no 

adversary or contested matter is by the Standing Motion Deadline, 

the Pre-Petition Indebtedness of Lender shall constitute an allowed 

claim, not subject to objection or subordination and otherwise 

unavoidable, and the pre-petition liens of Lender on the Pre-

Petition Collateral shall be deemed legal, valid, binding, perfected, 

not subject to defense, counterclaim, offset of any kind or 

subordination, and otherwise unavoidable. 

 

Exhibit C, paragraph 20.  
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 3. For EGT to seek such extraordinary relief to protect UMB Bank from possible 

challenges from other creditors of this case, many of whom are not represented by counsel and 

will not even have received notice of this motion by mail before the hearing date, is stunning and 

tells the Court all it needs to know about who is in control of this debtor. It also plainly violates 

Uniform Local Rule 4001-1(b)(1)(B)(ii) because it does not give the parties 75 days from the 

entry of the order approving the financing to investigate such matters. Instead, assuming an order 

is entered on December 22, 2021, the parties have 26 days to investigate a $70,000,000 claim. 

There is no justification for the debtor’s failure to follow the local rules.   

 4. The DIP Motion should be denied because it improperly attempts to resolve the 

claims asserted by Guaranty Bank & Trust in its objection to the use of cash collateral, Dkt. # 

1476, that the Debtor improperly failed to segregate over $2,578,872.07 in corn proceeds as 

required by this Court’s Fourth Interim Order (Dkt. # 15).   The “fix” is set forth in Paragraph 

17(c) of the DIP Motion which states that a reserve will be set up to resolve that issue. Paragraph 

20 of the interim order provides the fix as follows:  

b. Segregated Corn Carveout and Reserve. Pursuant to the Cash 

Collateral Order, starting effective November 5, 2021, the 

proceeds from the sale of pre-petition corn (the “Pre-Petition Corn 

Proceeds”) were to be kept in a segregated DIP Account at Lender 

(the “Pre-Petition Corn Segregated Account”). In order to account 

for any post-Petition Date, pre-November 5, 2021 (the “Corn Gap 

Period”) corn sale proceeds, upon the DIP Facility Effective Date, 

Business Debtors shall pay into the Pre-Petition Corn Segregated 

Account $1,471,176 to resolve any claims for Corn Gap Period use 

of corn sale proceeds and any such claims shall be directed solely 

to the Pre-Petition Corn Segregated Account. 

 But this provision makes no sense. It does not account for all the corn proceeds that the 

Debtor failed to segregate as required by the Fourth Interim Order. It mentions another period 
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and a different amount. This provision does not absolve the Debtor from its clear violation of a 

court order.  

 5. Moreover, this motion should be denied because EGT is out of money. A DIP 

loan will only make matters worse by adding $30,000,000 more of debt that cannot be repaid. 

The budget attached to the DIP Motion proves what the farmers have been saying from day one. 

This company will run out of money because the crushing operations are not profitable.  In fact, 

the Debtor now admits that it will run out of money this FRIDAY after payment of an “initial 

loan sweep” of $1,865,471.00 presumably to UMB Bank. The fact they are out of money is not 

surprising given the report from Dennis Gerrard of last Wednesday that the crushing operation is 

not operating at a breakeven basis post-petition. See CRO Update of December 15, 2021, 

attached hereto as Exhibit A. 

 6. It is even more surprising that on November 30, 2021, EGT told the Court a much 

different story to avoid the appointment of a trustee. At that hearing, Debtor’s Exhibit 3 painted a 

rosy picture of the crushing operations. A copy of Debtor’s Exhibit 3 at the November 30, 2021 

hearing is attached as Exhibit B to this response. Debtor’s Exhibit 3 showed a projected ending 

cash balance on December 24, 2021, of $4,996,002 and a 22-week ending cash balance on 

February 25, 2022, with no DIP loan, of $5,972,187.  Now, only 21 days later, the Debtor is 

asking for a DIP loan of $30,300,000 to continue operations. This loan will saddle EGT with 

more debt and cause it to have an ending cash balance of zero on December 24, 2021, and a 

negative cash flow of -$26,098,878 as of February 25, 2022.  What enterprise value is there to a 

business that will lose $26,000,000 over the next two months? How could the current 
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management of the Debtor recommend approval of a DIP loan which will cause it to that much 

money? For this reason alone, this DIP Motion should be denied.2  

 7. Even if the EGT could overcome these hurdles, it faces a more immediate 

problem. EGT may not have a license to even operate as a grain storage facility or grain dealer. 

On December 20, 2021, the Mississippi Department of Agriculture and Commerce 

(“Department”) filed on a motion for relief from the automatic stay in this Chapter 11 case so 

that it may “enforce the Department’s police and regulatory powers under relevant provisions of 

Miss. Code Ann. §§ 75-44-1 et seq., to suspend, cancel and/or revoke the Grain Warehouse 

Licenses Nos. 145-WH (Sidon),  187-WH (Greenwood) and 188-WH (Minter City) issued to 

John Coleman, Express Grain Terminals, LLC (“Express Grain” and/or “ Debtor”), and related 

authority to operate as a Grain Dealer . . . .” Dkt. # 1526. The facts submitted in support of this 

motion are that EGT submitted a falsified audit report to the Department in May 2021. Id.  The 

clear implication of the Department’s motion is that had EGT told the truth back in May of 2021, 

the Department would have shut down EGT at the time and none of the farmers would have 

delivered their crops to EGT and suffered the devastating losses they have incurred.   

 8. The Department is not seeking any monetary penalties from EGT. As such, it has 

the regulatory authority to revoke EGT’s license. See In re Halo Wireless, Inc., 684 F.3d 581,597 

(5th Cir. 2012) (holding that “a fundamental policy behind the police or regulatory exception . . . 

is to prevent the bankruptcy court from becoming a haven for wrongdoers.”) Without a license, 

EGT cannot operate. This Court should not allow EGT to borrow more money to operate a 

business that is out of money and will likely be quickly shut down by the Department.  

 
2 The Debtor also told the Court on November 30, 2021, that it needed until December 17, 2021, to 

determine if there were interested buyers for EGT. That day has come and gone without a peep about an 

interested buyer other than vague statements about “interest” in the assets. See CRO Report, Exhibit A.  
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 9. Finally, and perhaps most importantly, the facts submitted in support of the 

Department’s motion establish that EGT committed fraud on the farmers. The scheme is now 

clear. EGT needed the farmers to deliver their 2021 grain to continue to borrow money to 

operate.  As a part of this scheme, EGT represented to the farmers that it was in good financial 

shape, as opposed to the year before when it had trouble paying its farmers.  EGT represented to 

the Department it was in good financial condition, even going so far as apparently altering an 

audit report delivered to the Department. EGT’s representations were plainly false. But for these 

false representations, none of the farmers would have delivered grain to EGT and the 

Department would not have allowed it to operate. These facts unquestionably establish a 

constructive trust under Mississippi law for the benefit of the farmers.  As such, all the pre-

petition grain and the proceeds from the sale of the grain belong to the farmers, subject only to 

the liens of their production lenders. See Dkt. 1499. The farmers therefore object to any 

continued use of their grain in this money-losing operation. This case needs to be shut down 

before it loses any more money. 

 This 22nd day of December, 2021. 

 FARM GROUP I 

 

 

       By: /s/ Jim F. Spencer, Jr.  

             Jim F. Spencer, Jr. 

             Their attorney 
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OF COUNSEL: 

JIM F. SPENCER, JR. (MSB#7736) 

KATHY K. SMITH (MSB#10350 

WATKINS & EAGER PLLC 

P.O. BOX 650 

JACKSON, MISSISSIPPI 39205 

(601) 965-1900 

jspencer@watkinseager.com 

ksmith@watkinseager.com 

 

 

CERTIFICATE OF SERVICE 

 

 I, Jim F. Spencer, Jr., do hereby certify that I have caused to be served the above and for 

going pleading on all parties requesting notice by using the ECF filing system of the court. 

  

 This 22nd day of December, 2021. 

        _/s/ Jim F. Spencer, Jr.__ 

              Jim F. Spencer, Jr. 
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EGT CRO Update

December 15, 2021

GRAIN
terminals LLC

CR3
PARTNERS

PARTNERS FOR THE ROAD AHEAD

DRAFT FOR DISCUSSION PURPOSES ONLY

EXHIBIT A
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